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end of the leave period, or the FMLA 
leave entitlement is exhausted, or rein-
statement is actually denied. 

(h) An employee’s entitlement to 
benefits other than group health bene-
fits during a period of FMLA leave 
(e.g., holiday pay) is to be determined 
by the employer’s established policy 
for providing such benefits when the 
employee is on other forms of leave 
(paid or unpaid, as appropriate). 

§ 825.210 Employee payment of group 
health benefit premiums. 

(a) Group health plan benefits must 
be maintained on the same basis as 
coverage would have been provided if 
the employee had been continuously 
employed during the FMLA leave pe-
riod. Therefore, any share of group 
health plan premiums which had been 
paid by the employee prior to FMLA 
leave must continue to be paid by the 
employee during the FMLA leave pe-
riod. If premiums are raised or lowered, 
the employee would be required to pay 
the new premium rates. Maintenance 
of health insurance policies which are 
not a part of the employer’s group 
health plan, as described in § 825.209(a), 
are the sole responsibility of the em-
ployee. The employee and the insurer 
should make necessary arrangements 
for payment of premiums during peri-
ods of unpaid FMLA leave. 

(b) If the FMLA leave is substituted 
paid leave, the employee’s share of pre-
miums must be paid by the method 
normally used during any paid leave, 
presumably as a payroll deduction. 

(c) If FMLA leave is unpaid, the em-
ployer has a number of options for ob-
taining payment from the employee. 
The employer may require that pay-
ment be made to the employer or to 
the insurance carrier, but no additional 
charge may be added to the employee’s 
premium payment for administrative 
expenses. The employer may require 
employees to pay their share of pre-
mium payments in any of the following 
ways: 

(1) Payment would be due at the 
same time as it would be made if by 
payroll deduction; 

(2) Payment would be due on the 
same schedule as payments are made 
under COBRA; 

(3) Payment would be prepaid pursu-
ant to a cafeteria plan at the employ-
ee’s option; 

(4) The employer’s existing rules for 
payment by employees on ‘‘leave with-
out pay’’ would be followed, provided 
that such rules do not require prepay-
ment (i.e., prior to the commencement 
of the leave) of the premiums that will 
become due during a period of unpaid 
FMLA leave or payment of higher pre-
miums than if the employee had con-
tinued to work instead of taking leave; 
or, 

(5) Another system voluntarily 
agreed to between the employer and 
the employee, which may include pre-
payment of premiums (e.g., through in-
creased payroll deductions when the 
need for the FMLA leave is foresee-
able). 

(d) The employer must provide the 
employee with advance written notice 
of the terms and conditions under 
which these payments must be made. 
See § 825.300(c). 

(e) An employer may not require 
more of an employee using unpaid 
FMLA leave than the employer re-
quires of other employees on ‘‘leave 
without pay.’’ 

(f) An employee who is receiving pay-
ments as a result of a workers’ com-
pensation injury must make arrange-
ments with the employer for payment 
of group health plan benefits when si-
multaneously taking FMLA leave. See 
§ 825.207(e). 

§ 825.211 Maintenance of benefits 
under multi-employer health plans. 

(a) A multi-employer health plan is a 
plan to which more than one employer 
is required to contribute, and which is 
maintained pursuant to one or more 
collective bargaining agreements be-
tween employee organization(s) and 
the employers. 

(b) An employer under a multi-em-
ployer plan must continue to make 
contributions on behalf of an employee 
using FMLA leave as though the em-
ployee had been continuously em-
ployed, unless the plan contains an ex-
plicit FMLA provision for maintaining 
coverage such as through pooled con-
tributions by all employers party to 
the plan. 
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(c) During the duration of an employ-
ee’s FMLA leave, coverage by the 
group health plan, and benefits pro-
vided pursuant to the plan, must be 
maintained at the level of coverage and 
benefits which were applicable to the 
employee at the time FMLA leave 
commenced. 

(d) An employee using FMLA leave 
cannot be required to use ‘‘banked’’ 
hours or pay a greater premium than 
the employee would have been required 
to pay if the employee had been con-
tinuously employed. 

(e) As provided in § 825.209(f) of this 
part, group health plan coverage must 
be maintained for an employee on 
FMLA leave until: 

(1) The employee’s FMLA leave enti-
tlement is exhausted; 

(2) The employer can show that the 
employee would have been laid off and 
the employment relationship termi-
nated; or, 

(3) The employee provides unequivo-
cal notice of intent not to return to 
work. 

§ 825.212 Employee failure to pay 
health plan premium payments. 

(a)(1) In the absence of an established 
employer policy providing a longer 
grace period, an employer’s obligations 
to maintain health insurance coverage 
cease under FMLA if an employee’s 
premium payment is more than 30 days 
late. In order to drop the coverage for 
an employee whose premium payment 
is late, the employer must provide 
written notice to the employee that 
the payment has not been received. 
Such notice must be mailed to the em-
ployee at least 15 days before coverage 
is to cease, advising that coverage will 
be dropped on a specified date at least 
15 days after the date of the letter un-
less the payment has been received by 
that date. If the employer has estab-
lished policies regarding other forms of 
unpaid leave that provide for the em-
ployer to cease coverage retroactively 
to the date the unpaid premium pay-
ment was due, the employer may drop 
the employee from coverage retro-
actively in accordance with that pol-
icy, provided the 15-day notice was 
given. In the absence of such a policy, 
coverage for the employee may be ter-
minated at the end of the 30-day grace 

period, where the required 15-day no-
tice has been provided. 

(2) An employer has no obligation re-
garding the maintenance of a health 
insurance policy which is not a ‘‘group 
health plan.’’ See § 825.209(a). 

(3) All other obligations of an em-
ployer under FMLA would continue; 
for example, the employer continues to 
have an obligation to reinstate an em-
ployee upon return from leave. 

(b) The employer may recover the 
employee’s share of any premium pay-
ments missed by the employee for any 
FMLA leave period during which the 
employer maintains health coverage by 
paying the employee’s share after the 
premium payment is missed. 

(c) If coverage lapses because an em-
ployee has not made required premium 
payments, upon the employee’s return 
from FMLA leave the employer must 
still restore the employee to coverage/ 
benefits equivalent to those the em-
ployee would have had if leave had not 
been taken and the premium pay-
ment(s) had not been missed, including 
family or dependent coverage. See 
§ 825.215(d)(1) through (5). In such case, 
an employee may not be required to 
meet any qualification requirements 
imposed by the plan, including any new 
preexisting condition waiting period, 
to wait for an open season, or to pass a 
medical examination to obtain rein-
statement of coverage. If an employer 
terminates an employee’s insurance in 
accordance with this section and fails 
to restore the employee’s health insur-
ance as required by this section upon 
the employee’s return, the employer 
may be liable for benefits lost by rea-
son of the violation, for other actual 
monetary losses sustained as a direct 
result of the violation, and for appro-
priate equitable relief tailored to the 
harm suffered. 

§ 825.213 Employer recovery of benefit 
costs. 

(a) In addition to the circumstances 
discussed in § 825.212(b), an employer 
may recover its share of health plan 
premiums during a period of unpaid 
FMLA leave from an employee if the 
employee fails to return to work after 
the employee’s FMLA leave entitle-
ment has been exhausted or expires, 
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